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U.S. Customs Service 


Treasury Decision 


19 CFR Part 10 
(T.D. 92-98) 


TREATMENT OF CERTAIN INTEREST PAYMENTS UNDER 
THE UNITED STATES-CANADA FREE-TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulation; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the treatment of certain costs includable as direct costs of process- 
ing or assembling for purposes of the value-content requirement under 
the United States-Canada Free-Trade Agreement (CFTA). The change 
is made to reflect the recent recommendations of a panel convened pur- 
suant to Chapter 18 of the CFTA that Article 304 of the CFTA includes 
any bona fide interest payments on debt of any form, secured or un- 
secured, to finance the acquisition of fixed assets used in the production 
of goods in the territory of a Party. Comments are solicited regarding the 
interim regulation particularly addressing procedures which would pro- 
vide an objective traceable connection between proceeds of a loan and 
the acquisition of fixed production assets. 


DATES: Interim rule effective October 9, 1992. Comments must be re- 
ceived on or before December 8, 1992. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229. Comments submitted 
may be inspected at the above location until November 4, 1992, and af- 
ter November 9, 1992, at 1099 14th St., NW, 4th floor, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: John Valentine, Inter- 
national Nomenclature Staff, (202) 566-8530. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 2, 1988, the United States and Canada (the Parties) en- 
tered into a bilateral reciprocal free-trade area agreement: the United 
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States-Canada Free-Trade Agreement (CFTA). The objectives of the 
CFTA are to eliminate barriers to trade in goods and services between 
the territories of the Parties, facilitate conditions of fair competition 
within the free-trade area, liberalize significantly conditions for invest- 
ment within this free-trade area, establish effective procedures for the 
joint administration of the CFTA and the resolution of disputes, and lay 
the foundation for further bilateral and multilateral cooperation to ex- 
pand and enhance the benefits of the CFTA. Article 304 of the CFTA de- 
fines the phrases “direct cost of processing” and “direct cost of 
assembling” for purposes of applying a specific rule of origin requiring a 
value-content determination; Chapter 18 of the CFTA provides the in- 
stitutional framework —a binational Commission and dispute resolu- 
tion panels as required — for avoiding or settling certain disputes under 
the CFTA regarding the interpretation or application of CFTA provi- 
sions. 

The CFTA became law on September 28, 1988, with enactment of the 
United States-Canada Free-Trade Agreement Implementation Act of 
1988 (the Act), Pub.L. 100-449, 102 Stat. 1851 (codified at 19 U.S.C. 
2112 note), and took effect on January 1, 1989. On December 23, 1988, 
Customs published T.D. 89-3, 53 FR 51762, which set forth interim 
regulations to implement those portions of the Act which form the basis 
for determining whether goods imported into the U.S. from Canada are 
eligible for the preferential duty treatment accorded to goods originat- 
ing in Canada, and solicited comments regarding the regulations. Sec- 
tions 10.301-10.311, Customs Regulations (19 CFR 10.301-10.311). 
Following an analysis of the comments received, the interim regulations 
became final on January 22, 1992, with the publication of T.D. 92-8, 57 
FR 2447. 

The final regulations included, at § 10.305(a)(3)(iv), an interpreta- 
tion of interest expenses that would be treated as a direct cost of process- 
ing or assembling for purposes of the CFTA, and provided that 
“mortgage interest,” secured by real property, would be treated as a di- 
rect cost of processing or assembling, but only that portion of the inter- 
est which is related to real property directly used in the production of 
exported goods. This interpretation was based in part on an administra- 
tive decision dated May 22, 1991, issued in response to an advice request 
dated November 7, 1989, concerning the treatment of certain interest as 
a direct cost of processing under Article 304 of the Act. 

On January 6, 1992, Canada invoked the dispute settlement mecha- 
nism under Chapter 18 of the CFTA. A panel was convened to determine 
whether the definition of “direct cost of processing” or “direct cost of as- 
sembling” set forth in Article 304 of the CFTA included interest pay- 
ments on debt of any form, secured or unsecured, undertaken to finance 
the acquisition of fixed assets used in the production of goods in the ter- 
ritory of a Party. 
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In its Final Report, the Panel concluded that “mortgage interest” in- 
cludes: 


bona fide interest payments on debt of any form, secured or un- 
secured, undertaken on arm’s length terms in the ordinary course 
of business to finance the acquisition of fixed assets such as real 
property, a plant, and/or equipment used in the production of goods 
in the territory of a Party, and that are subject to a determination 
based on the criteria specified in FTA [CFTA] Annex 301.2, are in- 
cludable in the ‘direct cost of processing’ or ‘direct cost of assem- 
bling’ set forth in Article 304 of the FTA [CFTA]. 
The Panel also determined that the U.S. interpretation of Article 304 
contained in the Customs letter and the Customs Regulations relating 
to interest other than mortgage interest on funds used to acquire real 
property, equipment and other fixed assets used in the production of the 
goods was inconsistent with the provisions of the CFTA. 

This document amends 19 CFR 10.305(a)(3)(iv) by removing the lan- 
guage limiting the phrase “mortgage interest,” thus allowing other 
forms of interest payments to be includable as the direct cost of process- 
ing or assembling for purposes of the CFTA and the Act. 


COMMENTS 


Before adopting this interim regulation as a final rule, consideration 
will be given to any written comments timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 


dance with § 552 of the Freedom of Information Act (5 U.S.C. 552), § 1.4 
of the Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) 
of the Customs Regulations (19 CFR 103.11(b), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. until November 4, 1992, and after November 9, 1992, at 1099 14th 
St., NW, 4th floor, Washington, DC. Because the governments of the 
United States and Canada are consulting concerning the establishment 
of an objective, traceable connection between a loan and production as- 
sets, the scrutiny of intra-corporate loans, and the ascertainment of or- 
dinary business practices, Customs seeks, in particular, public 
comments concerning procedures that would provide an objective trace- 
able connection between proceeds of a loan and the acquisition of fixed 
production assets. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS, 
THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12291 


Pursuant to the provisions of 5 U.S.C. 553(a)(1), public notice is inap- 
plicable to this interim regulation because it implements a provision of 
the CFTA, which constitutes a foreign affairs function of the U.S. The 
regulation implements commitments made to foreign governmental en- 
tities by the Executive Office of the President and is in accordance with 
the President’s statutory authority regarding administration of the 
CFTA. Further, because this interim regulation is necessary to support 
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the objectives of the existing CFTA, pursuant to 5 U.S.C. 553(b)(A), pub- 
lic notice is not required. Furthermore, for the above reasons, pursuant 
to 5 U.S.C. 553(d)(2), the requirement for a delayed effective date is in- 
applicable. Since this document is not subject to the notice and public 
procedure requirements of 5 U.S.C. 553, it is not subject to provisions of 
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). Because this amend- 
ment implements a foreign affairs function of the United States, it is not 
subject to E.O. 12291; therefore, a regulatory impact analysis is not re- 
quired. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Regu- 
lations Branch. However, personnel from other offices participated in 
its development. 


List OF SUBJECTS IN 19 CFR Part 10 


Customs duties and inspection, Imports, U.S.-Canada Free-Trade 
Agreement. 


AMENDMENT TO THE REGULATIONS 


Accordingly, for the reason stated above, part 10, Customs Regula- 
tions (19 CFR Part 10), is amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The authority citation for Part 10 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624. 
2. Section 10.305(a)(3)(iv) is revised to read as follows: 


§ 10.305 Value content requirement. 
(a) * * * 
* 


(iv) Interest expense. Bona fide interest payments on debt of any form, 
secured or unsecured, undertaken on arm’s length terms in the ordi- 
nary course of business to finance the acquisition of fixed assets such as 
real property, plant, and/or equipment used in the production of goods 
in the territory of Canada or the U.S. are includable in the direct cost of 
processing or direct cost of assembling. Interest will be treated as a di- 
rect cost of processing or assembling, but only that portion of the inter- 
est which is related to a fixed asset directly used in the production of the 
goods exported; thus, where a entire production facility is covered by a 
mortgage and incorporates both production and administrative or other 
general expense space, an appropriate allocation must be made in order 
to ensure that only that portion of the interest allocated to the produc- 
tion area is counted toward the value-content requirement. Interest ex- 
penses attributable to general and administrative costs or expenses, 
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including interest on funds borrowed to meet the payroll of personnel 
directly involved in the production of goods, are not considered direct 
costs of processing or assembly. 


* * * * 


CaroL HALLETT, 
Commissioner of Customs. 


Approved: September 25, 1992. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 9, 1992 (57 FR 46502)] 








U.S. Customs Service 


General Notice 


19 CFR Part 191, 19 U.S.C. 1313G)(2) 
SUBSTITUTION SAME CONDITION DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


PURPOSE: The purpose of this notice is to issue instructions to Cus- 
toms field personnel and the public for the implementation of court deci- 
sions concerning substitution same condition drawback, 19 U.S.C. 
1313()(2). 


BACKGROUND: Central Soya sold domestic crude soybean oil it pos- 
sessed which was fungible with its imported crude soybean oil to a com- 
pany that then exported the domestic oil. The United States Court of 
Appeals for the Federal Circuit, 953 F.2d 630 (January 28, 1992), af- 
firmed the decision of the Court of International Trade in Central Soya 
v. U.S., 761 F. Supp. 133 (March 20, 1991) that 19 U.S.C. 1313(j)(2) does 
not require that the claimant be the exporter of the substituted mer- 
chandise. 

In another case, B.F. Goodrich imported PVC resins which were di- 
rectly sent to its customers in the United States. Goodrich later ex- 
ported fungible goods and filed a claim for same condition substitution 
drawback on the resin imported from Canada. The Court of Interna- 
tional Trade, in The B.F. Goodrich Company v. U.S., Slip Op. 92-68, 
dated May 12, 1992; modified by Supplemental Order of the Court of In- 
ternational Trade, Slip Op. 92-87, dated June 9, 1992, held that the 
claimant does not have to possess the imported duty—paid merchandise. 
The only requirement is that the claimant possess the substituted mer- 
chandise during the 3-year limitation and have paid the duty, tax, or fee 
for the privilege of importing the goods. 


Action: 
1. The following Customs rulings are revoked in whole or in part: 


(a) The second holding in Customs Service Decision 87-6, which 
held under section 191.141(h) of the Customs Regulations (19 CFR 
141(h)), that the exporter is the party that must satisfy the posses- 
sion requirements of the substitution same condition drawback 
law, and that the exporter is the only party entitled to claim the 
drawback, is revoked. 

(b) Customs Service Decisions 85-34 and 85-52, and section 
191.141(h) of the Customs Regulations are no longer applicable in- 
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sofar as they require that the claimant must possess imported duty- 
paid merchandise. 

2. The drawback claimant is responsible for insuring that all applica- 
ble documentation is filed in accordance with section 191.141(a)-(g) of 
the Customs Regulations, including the notice of intent to export, where 
applicable. 

3. Every claimant must certify that it paid the duty, and the amount 
applicable, to the quantity of designated imported merchandise claimed 
for drawback, and that it will keep evidence in support of that certifica- 
tion that will be made available to Customs after reasonable notice. 

The claimant must show that it possessed the exported or destroyed 
merchandise at some time after importation of the imported merchan- 
dise and before its exportation or destruction, and must otherwise com- 
ply with all Customs laws and regulations for the filing of a drawback 
claim under section 1313(j)(2). 

4. In addition, every claimant must provide evidence that: 


(a) the exporter or destroyer of the merchandise did not an will 
not authorize any entity (including itself) other than claimant to 
claim the exportation or destruction for drawback; 

(b) the exporter or destroyer of the merchandise did not use the 
substituted merchandise while in its possession; 

(c) the merchandise exported or destroyed was the identical mer- 
chandise received from the claimant and; 

(d) the merchandise was in the same condition upon exportation 
or destruction as was the imported merchandise upon importation. 

A certification of the above signed by the exporter or destroyer of the 
merchandise, together with the exporter or destroyer’s agreement to 
provide evidence in support of the certification that will be available to 
Customs after reasonable notice, shall be satisfactory evidence for this 
purpose. 

5. Adrawback entry filed without the necessary evidence shall be con- 
sidered an incomplete claim and no payment shall be made until the en- 
try is complete. Section 191.141(g) of the Customs Regulations provides 
that upon review of the drawback claim by the liquidator, if the claim is 
determined to be incomplete, the liquidator shall promptly notify the 
claimant, who shall then have the opportunity to amend the prior to its 
denial. The claimant shall respond in writing within 20 days of Customs 
notice. Unless there is compliance, the claim shall be liquidated without 
benefit of drawback. 


EFFECTIVE DATE: These instructions are effective immediately and 
will remain in effect until the regulatory changes ordered by the Court 
are published in accordance with the Administrative Procedure Act. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman 
(202-927-0916) or Tracey Denning (202-927-0197). 
SAMUEL H. Banks, 
Assistant Commissioner, 
Office of Commercial Operations. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 10 


DECLARATIONS REQUIRED TO BE FILED WITH CERTAIN 
IMPORTED WORKS OF ART ENTERED FREE OF DUTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The Customs Regulations require that works of art en- 
tered free of duty under certain provisions of the Harmonized Tariff 
Schedule of the United States shall have a declaration filed with the en- 
try by the artist who produced the articles showing whether the articles 
are originals, replicas, reproductions, or copies; or a declaration by the 
seller or shipper with the same information if the declaration by the art- 
ist is not available. This document proposes that 19 CFR 10.48 be 
amended to make it easier for importers to satisfy the declaration re- 
quirements and to reduce the instances in which a declaration will be 
required. 


DATE: Comments must be received on or before December 7, 1992. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, Room 
2119, U.S. Customs Service, 1301 Constitution Avenue, N.W., Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Steven Bratcher, Com- 
mercial Rulings Division, Office of Regulations and Rulings, (202) 
566-8181. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), 19 U.S.C. 1202, provides in subheadings 9701.90.00, 
9702.00.00 and 9703.00.00, for the classification of various “works of 
art” which are entitled to duty-free entry if classified therein. Section 
10.48, Customs Regulations (19 CFR 10.48), sets forth procedures to as- 
sist Customs in making the determination whether merchandise so 
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claimed is actually a “work of art” and thus properly classified in the 
above cited provisions. Section 10.48 states that Customs field person- 
nel may require that a declaration be filed with an entry by the artist 
who produced the articles showing whether the articles are originals, 
replicas, reproductions, or copies; or a declaration by the seller or ship- 
per with the same information if the declaration by the artist is not 
available. The regulation also states that, whereas the declarations of 
these parties may be waived upon a showing of impossibility, the decla- 
ration of the importer shall be required in all cases. 

One purpose of this proposal is to facilitate the movement of merchan- 
dise and save the importers time and money by making it easier to pro- 
vide the declaration, when one is deemed necessary by Customs, and by 
providing Customs with greater flexibility not to require a declaration. 
This document also proposes modifications to 19 CFR 10.48 to eliminate 
inconsistencies that exist between the regulation and the provisions of 
the HTSUSA (and applicable interpretative notes) which the regulation 
is intended to help implement. The elimination of inconsistencies in this 
instance has the effect of further reducing requirements placed on im- 
porters by eliminating an entire series of merchandise, i.e., merchan- 
dise classified in subheading 9701.90.00, HTSUSA, from the 
merchandise for which Customs may require a declaration. 


EXPLANATION OF CHANGES 


1. The section heading change is necessary because “drawings” are 
specifically provided for in subheading 9701.10.00, HTSUSA; 19 CFR 
10.48 does not apply to subheading 9701.10.00. 

2. The change to section 10.48(a) is based on the fact that subheading 
9701.90.00, HTSUSA, is the provision in which “collages and similar 
decorative plaques” are classified. There is no requirement that these 
items be original works of art (see Explanatory Note 97.01 (B)); a decla- 
ration should never be required when an item is entered under subhead- 
ing 9701.90.00. 

3. The changes to section 10.48(b) are intended to accomplish two 
goals; First, the language is changed to make it easier for the parties in- 
volved in the importation, i.e., the importer, artist, seller and shipper, to 
provide a declaration, if required, by providing each of the parties with 
equal authority to make and provide the declaration. Secondly, the regu- 
lation is harmonized with Additional U.S. Note 1 to Chapter 97, 
HTSUSA, and the Explanatory Notes to Chapter 97. Those interpreta- 
tive notes refer to the first twelve (12) castings, replicas or reproduc- 
tions as being classifiable in heading 9703 rather than the first ten (10) 
as presently required in the regulation. 

4. Section 10.48(c) is changed to provide Customs personnel with 
greater flexibility to waive the requirement of a declaration. 

5. The removal of paragraph (e) is necessitated by the change (in num- 
ber 2, above) which removes subheading 9701.90.00 merchandise from 
the impact of 19 CFR 10.48. 
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COMMENTS 


Before making a determination in this matter, Customs will consider 
any written comments timely submitted. Comments will be available 
for public inspection in accordance with the Freedom of Information Act 
(5 U.S.C. 552), section 1.4, Treasury Department Regulations (31 CFR 
1.4), and section 103.11(b), Customs Regulations (19 CFR 103.11(b)), on 
regular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations and Disclosure Law Branch, Room 2119, Customs 
Headquarters, 1301 Constitution Avenue, N.W., Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


For the reasons set forth in the preamble and pursuant to the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is hereby 
certified that the proposed amendments set forth in this document, if 
adopted, will not have a significant economic impact on a substantial 
number of small entities. Accordingly, they are not subject to the regula- 
tory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, a regulatory impact analysis is not re- 
quired. 
DRAFTING INFORMATION 
The principal author of this document was Steven Bratcher, Commer- 


cial Rulings Division, Office of Regulations and Rulings. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Parr 10 

Customs duties and inspections, Reporting and record keeping re- 

quirement, Exports, Caribbean Basin Initiative. 
PROPOSED AMENDMENT 

It is proposed to amend Part 10, Customs Regulations (19 CFR Part 

10), as set forth below: 
PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 

1. The general authority citation for Part 10 continues to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624. 


* * * * * * * 


2. It is proposed to revise the heading of section 10.48 and its text to 
read as follows: 


§ 10.48 Engravings, sculptures, etc. 


(a) Invoices covering works of art claimed to be free of duty under sub- 
headings 9702.00.00 and 9703.00.00, HTSUS, shall show whether they 
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are originals, replicas, reproductions, or copies, and also the name of the 
artist who produced them, unless upon examination the appraiser is sat- 
isfied that such statement is not necessary to a proper determination of 
the facts. 

(b) The following evidence shall be filed in connection with the entry: 
A declaration in the following form by the artist who produced the arti- 
cle, or by the seller, shipper or importer, showing whether it is original, 
or in the case of sculpture, the original work or model, or one of the first 
twelve castings, replicas, or reproductions made from the original work 
or model; and in the case of etchings, engravings, woodcuts, lithographs, 
or prints made by other hand-transfer processes, that they were printed 
by hand from hand-etched, hand-drawn, or hand-engraved plates, 
stones, or blocks: 

I, , do hereby declare that I am the producer, seller, 
shipper or importer of certain works of art, namely 
covered by the annexed invoice dated ; that any mosaics in- 
cluded in that invoice are originals; that any sculptures or statuary in- 
cluded in that invoice are the original works or models or one of the first 
twelve castings, replicas, or reproductions made from the sculptor’s 
original work or model; and that any etchings, engravings, woodcuts, 
lithographs, or prints made by other hand-transfer processes included 
in that invoice were printed by hand from hand-etched, hand-drawn, or 
hand-engraved plates, stones, or blocks. 

(c) The district director may waive the declaration requirement set 


forth in paragraph (b). 

(d) Artists’ proof etchings, engravings, woodcuts, lithographs, or 
prints made by other hand transfer processes should bear the genuine 
signature or mark of the artist as evidence of their authenticity. In the 
absence of such a signature or mark, other evidence shall be required 
which will establish the authenticity of the work to the satisfaction of 
the district director. 


MicHakEL H. Lang, 
Acting Commissioner of Customs. 


Approved: October 1, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 7, 1992 (57 FR 46112)] 
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19 CFR Part 191 


ELIMINATE NOTICE OF EXPORTATION, CUSTOMS FORM 
7511, AS PROOF OF EXPORTATION FOR DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to eliminate the requirement that the Notice of Exportation, CF 
7511, be submitted to Customs as proof of exportation for the purpose of 
obtaining drawback. Other documentation would be allowed to be used 
as proof. Currently, to issue a CF 7511, a Customs officer must compare 
it with the information on the drawback claimant’s outbound manifest, 
and the shipper’s export declaration or the ocean/airway export bill to 
verify its accuracy. By eliminating the form and allowing other proof of 
exportation, time will be saved by both the drawback claimant and Cus- 
toms. 


DATE: Comments must be received on or before December 7, 1992. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman, Office 
of Trade Operations, Entry Division, 202-927-0916. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Drawback is defined in section 191.2(a) of the Customs Regulations 
(19 CFR 191.2(a)), as a refund or remission, in whole or part, of a cus- 
toms duty, internal revenue tax, or fee lawfully assessed or collected, be- 
cause of a particular use made of the merchandise on which the duty, 
tax, or fee was assessed or collected. To obtain drawback, a claimant 
must show that the eligible merchandise was exported. Sections 
191.51(a) and 191.52 of the Customs Regulations (19 CFR 191.51(a) and 
191.52), require a drawback claimant to file a notice of exportation on a 
Customs Form (CF) 7511, for each shipment of merchandise, in order to 
receive drawback. When filing the CF 7511, the exporter-claimant si- 
multaneously files the shipper’s export declaration or the ocean/airway 
export bill of lading. A Customs officer reviews both forms to determine 
whether the information contained on the CF 7511 is accurate. Upon re- 
ceipt of the outbound manifest, the Customs officer also compares that 
document with the CF 7511 to verify the facts of exportation. Upon com- 
pliance with this procedure the Customs officer issues the CF 7511. 
Elimination of this process would save time for both the claimant and 
Customs. 
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The information required on a CF 7511 is the name of the exporting 
vessel or carrier, the number and kinds of packages and their marks and 
numbers, a description of the merchandise, the name of the exporter, 
and the country of ultimate destination. This information is also avail- 
able from paperwork that is generated internally in the process of trade. 


COMMENTS 

Before making a determination in this matter, Customs will consider 
any written comments timely submitted. Comments will be available 
for public inspection in accordance with the Freedom of Information Act 
(5 U.S.C. 552), section 1.4, Treasury Department Regulations (31 CFR 
1.4), and section 103.11(b), Customs Regulations (19 CFR 103.11(b)), on 
regular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations and Disclosure Law Branch, Room 2119, Customs 
Headquarters, 1301 Constitution Avenue, NW., Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


Based on the discussion above, and pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that the 
proposed amendments set forth in this document, if adopted, will not 
have a significant economic impact on a substantial number of small en- 
tities. Accordingly, the amendments are not subject to the regulatory 
analysis requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, a regulatory impact analysis is not re- 
quired. 
DRAFTING INFORMATION 
The principal author of this document was Sheryl Rosenow, Entry 
Rulings Branch, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 
List OF SUBJECTS 


Claims, Customs duties and inspection, Exports, Reporting and re- 
cord keeping requirements. 


PROPOSED AMENDMENTS 

It is proposed to amend Part 191 of the Customs Regulations (19 CFR 

Part 191) as set forth below: 
PART 191—DRAWBACK 

1. The genera! authority citation for Part 191 would continue to read 
as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 


2. It is proposed to amend section 191.51, Customs Regulations (19 
CFR 191.51), by revising paragraph (a) to read as follows: 
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§ 191.51 Alternative procedures. 

Exportation of articles for drawback purposes shall be established by 
complying with one of the following procedures: 

(a) Documentary evidence, section 191.52; 


* * * * * * * 


3. It is proposed to revise the heading and text of section 191.52 to read 
as follows: 


§ 191.52 Documentary evidence. 

A drawback claimant may support the drawback claim by documen- 
tary evidence of exportation, such as the bill of lading, air waybill, 
freight waybill, cargo manifest, or certified copies thereof, issued by the 
exporting carrier. The preceding documentary evidence shall be accom- 
panied by an export invoice or packing list annotating the merchandise 
being exported with benefit of drawback. 

MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: September 8, 1992. 
Nancy L. WORTHINGTON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 7, 1992 (57 FR 46113)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-165) 


Cuune Line Co., Lrp., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND NATIONAL KNITWEAR AND SPORTSWEAR ASSOCIATION, DEFENDANT- 
INTERVENOR 


Consolidated Court No. 90-10-00528 


MEMORANDUM OPINION AND ORDER 


[Defendant’s motion to amend interlocutory remand order (Slip Op. 92-120) to certify 
questions for interlocutory appeal denied; alternative motion for 75 day extension of time 
to complete remand proceedings denied, but granted for 45 days; cross-motion by Hong 
Kong plaintiff Comitex Knitters, Ltd. for oral argument denied.] 


(Dated September 25, 1992) 


On the Motion: 

Whitman & Ransom (Charles H. Bayar, Esq.) for Chung Ling Co., Ltd. and other Tai- 
wan plaintiffs. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and David L. Simon, 
Esqs.) for plaintiff Comitex Knitters, Ltd. 

Steptoe & Johnson (Susan G. Esserman and Gracia M. Berg, Esqs.) for Cheonji Sanup, 
Inc. and other Korean plaintiffs. 

Gibson, Dunn & Crutcher (Joseph H. Price, Donald Harrison, and Thomas P. Simon, 
Esqs.) for defendant intervenor. 

Office of General Counsel, United States International Trade Commission (Lyn M. 
Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, and George 
Thompson, Attorney-Advisor) for defendant. 


INTRODUCTION 


CarMAN, Judge: In these consolidated antidumping actions, defen- 
dant moves to amend the interlocutory order of July 28, 1992, Slip Op. 
92-120, remanding the final affirmative injury determinations of the 
United States International Trade Commission, Sweaters Wholly or in 
Chief Weight of Manmade Fibers from Hong Kong, the Republic of Ko- 
rea, and Taiwan, Inv. Nos. 731-TA-448, 449 and 450 (Final), USITC 
Pub. No. 2312 (Sept. 1990) (“ITC Report”). Defendant’s proposed 
amendment would add to Slip Op. 92-120 the certification required by 
28 U.S.C. § 1292(d)(1) for an interlocutory appeal regarding “control- 
ling questions of law.” Alternatively, defendant seeks an enlargement of 
the time from 45 to 120 days in which to complete the remand proceed- 
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ings, exclusive of the time the remand may be stayed pending decision of 
the current motion. 

By previous order of this court dated August 28, 1992, defendant’s 
motion for stay of the remand proceedings was granted. For the reasons 
stated hereinafter, defendant’s motion to amend is denied, but an exten- 
sion of time for completing the remand proceedings is granted, as dis- 
cussed below. The cross-motion of Comitex Knitters, Ltd. for oral 
argument is denied in view of the excellent briefing submitted by coun- 
sel for the parties and in the interest of expediting the remand phase of 
these proceedings. 


QUESTIONS FOR WHICH DEFENDANT SEEKS CERTIFICATION 


Under 28 U.S.C. § 1292(d)(1) an interlocutory order of the Court of 
International Trade may be appealed to the Federal Circuit, if this court 
certifies in the order that: “a controlling question of law is involved with 
respect to which there is a substantial ground for difference of opinion 
and that an immediate appeal from that order may materially advance 
the ultimate termination of the litigation, [and] the United States Court 
of Appeals for the Federal Circuit * * *, in its discretion, permit|s] an ap- 
peal to be taken from such order * * *. 

Defendant seeks by way of amendment of Slip Op. 92-120 a certifica- 
tion for immediate appeal from the remand order pursuant to 
§ 1292(d)(1) as to essentially four basic issues: 

(1) whether the Commission’s producer questionnaire data base as 
supplemented by the Bureau of the Census data was substantial evi- 
dence on the record supporting the Commission’s findings and determi- 
nations and whether the Commission articulated a sound rationale for 
rejecting an adverse inference against the domestic industry; 

(2) whether the Commission’s producer questionnaire data was 
skewed or “tainted” by petitioner’s communications and contacts with 
its producer members and whether the Commission properly investi- 
gated plaintiffs’ complaints of petitioner’s improper interference in the 
investigations; 

(3) whether the Commission’s pricing and underselling analysis was 
supported by substantial evidence on the record; 

(4) whether the Commission’s determination regarding the “like 
product,” based on fiber composition and the “clear dividing lines” test, 
was to the extent it was predicated on the finding of a minor position of 
blends in the U.S. sweater market, supported by substantial evidence on 
the record. 

Defendant’s arguments for certifying the foregoing issues for inter- 
locutory appeal display a misapprehension of Slip Op. 92-120. There- 
fore, the interests of judicial and administrative economy warrant a 
further explication of the issues remanded to the Commission. 





U.S. COURT OF INTERNATIONAL TRADE 


DIscuSSION 
I 


PRODUCERS’ QUESTIONNAIRE DaTA AND ADVERSE INFERENCE 

A pervasive evidentiary issue impacting on the Commission’s final de- 
terminations under the substantial evidence standard of review is the 
Commission’s decision to use a representative stratified sampling meth- 
odology for its producer questionnaire data base and then predicating 
its determinations on the sparse and incomplete producer question- 
naire responses. In that connection, it must be emphasized that the 
Commission initially decided that because of the numerous U‘S. 
sweater producers — in excess of 1,000—and fragmentation of the U.S. 
sweater producing industry, it would send producer questionnaires to 
only a selected representative “stratified” sampling comprised of 197 
producers. Plaintiffs do not challenge the Commission’s representative 
sampling methodology. 

Despite the Commission’s explicit admonitions to U.S. producers in 
its preliminary determinations as to the adverse consequences for non- 
cooperation in responding to questionnaires in the final investigations, 
and an intense campaigning effort by petitioner to arouse the interest of 
its members in cooperating with the investigations, the Commission re- 
ceived but merely 83 responses (many incomplete) — less than half ofthe 
Commission’s representative sample base. Significantly, the respond- 
ing firms included only 9 producers of man-made fiber (“MMF”) sweat- 
ers (the like product under investigation) accounting for only 15 percent 
of MMF sweater production in 1989. In the final investigations, the 
Commission supplemented its questionnaire data with statistics from 
the Census Bureau, posited that its investigation was adequate, and de- 
clined to draw an adverse inference against the domestic industry. ITC 
Report at 28; Slip Op. 92-120 at 6-7. 

In Slip Op. 92-120, this court concluded: 

[E]ven the substantially increased but still low rate of response in 
the final investigations left the Commission with limited financial 
data unrepresentative of the domestic “industry” as defined by the 
statute. 

Slip Op. 92-120 at 7. And, 
[t]he Commission, having determined to rely on sampling to obtain 
representative questionnaire data, erred in making findings and 
conclusions as to many financial conditions and trends of the “in- 
dustry” based merely on a small and random portion of the initial 
representative sampling of producers. and some producers submit- 
ted incomplete or partial responses. Such data had no pretense of 
being representative. 

Slip Op. 92-120 at 10. 

Initially, the court wishes to correct defendant’s misapprehension 
that in Slip Op. 92-120 this court held that the Commission has made an 
“adequate” investigation. The diligence of the ITC staff in gathering the 
data needed for an accurate determination is essential, and in this case 
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the court explicitly found that the Commission had diligently sought to 
make an adequate investigation. Clearly, the court is “not reviewing the 
ITC’s diligence.” Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 
1561 (Fed. Cir. 1984). Nonetheless, due to the low rate of and incomplete 
responses, the producer questionnaire data was inadequate to furnish 
the Commission with any semblance of representative data in critical 
financial indicators of injury and causation. More, the court pointed out 
that the supplementary information resorted to by the Commission — 
Bureau of Census statistics — was also inadequate to supply much criti- 
cal information that was required for an accurate injury determination. 
In short, the Commission’s final investigations, while clearly “diligent,” 
were inadequate. 

Next, defendant erroneously expresses grave concerns that in Slip 
Op. 92-120 this court engaged in de novo fact finding contrary to the 
teaching of the Federal Circuit in Matsushita Elec. Indus. Co., Ltd. v. 
United States, 929 F.2d 1577 (Fed. Cir. 1991). Defendant’s concerns 
demonstrate confusion of the distinction between the agency’s adminis- 
trative role in “fact finding” and the judiciary’s role on review in deter- 
mining whether the agency’s fact finding meets the statutory standard 
of “substantial evidence on the record.” 19 U.S.C. § 1516a(b)(1)(B); Slip 
Op. 92-120 at 3-4. 

Granting the Commission’s unquestioned administrative preroga- 
tive as fact finder and its discretion to make reasonable judgments and 
inferences in interpreting evidence and determining the overall signifi- 
cance of any particular fact or piece of evidence, Maine Potato Council v. 
United States, 9 CIT 293, 300, 613 F. Supp. 1237, 1244 (1985), when the 
Commission’s findings and determinations are judicially reviewed un- 
der 19 U.S.C. § 1516a(b)(1)(B) the court has a statutory duty to ascer- 
tain whether there is substantial evidence on the record for the agency’s 
findings and determinations. See Slip Op. 92-120 at 3-4. As observed in 
Atlantic Sugar, 744 F.2d at 1561, “[ilf that evidence is insubstantial, 
then the reviewing court must either reverse the ITC’s determination or 
remand the case for further fact-finding. Implicit in such a reversal or 
remand would be the reviewing court’s finding that some person or in- 
stitution, whether the parties or the ITC or all, inadequately collected 
and/or interpreted the data.” 

Analogous to this court’s rejection of the producer questionnaire data 
as substantial evidence on the record, the Federal Circuit noted in At- 
lantic Sugar: 


In short, by rejecting all of the Revere [aggregate] data, and from 
there the entire industry determination, because of inclusion of fig- 
ures for the Chicago plant, the lower court has thrown the baby out 
with the bath water. This [evidentiary finding] is not an application 
of the best information rule, but rather an evidentiary and factual 
determination which the lower court should have made according to 
the substantial evidence standard, * * *. 


744 F.2d at 1562 (emphasis added). 
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While disagreeing with the lower court’s rejection of the aggregate or 
firm-wide data for Revere’s three plants (including the Chicago plant), 
the Federal Circuit never intimated that the lower court had engaged in 
de novo fact finding. To the contrary, Atlantic Sugar points up that the 
lower court’s determination to reject Revere’s aggregate data was “an 
evidentiary and factual determination which the lower court should 
have made according to the substantial evidence standard.” Id. (empha- 
sis added). 

Similarly, here, there is no reason whatever to characterize as de novo 
fact finding this court’s rejection of the Commission’s data as substan- 
tial evidence on the record. In sum, defendant has simply confused the 
Commission’s role in de novo fact finding with the court’s obligation to 
review the Commission’s fact finding for substantial evidence on the re- 
cord. As the court fully agrees that as a matter of law it may not engage 
in de novo fact finding, in that regard there is no certifiable issue for in- 
terlocutory appeal. 

The court turns to defendant’s contention that because the Commis- 
sion had used “the best information otherwise available” (“BIA”) under 
19 U.S.C. § 1677e(b), the court erred in rejecting the Commission’s data 
as “substantial evidence on the record.” Defendant further complains 
that the court’s ruling that the Commission’s determinations are un- 
supported by substantial evidence impairs the Commission’s right to 
base its determinations on BIA. 

In making its determinations, the Commission must “whenever a 
party or any other person refuses or is unable to produce information re- 
quested * * * use the best information otherwise available. 19 U.S.C. 
§ 1677e(b)(emphasis added). See the recent decision in Allied-Signal 
Aerospace Co. v. United States, __CIT__, Slip Op. 92-157 (Sept. 17, 
1992) and cases cited. There can be no question that the Commission is 
allowed to—indeed must —use BIA “under the circumstances enumer- 
ated in the statute.” Atlantic Sugar, 744 F.2d at 133 (“ITC must use the 
best information otherwise available in the enumerated circum- 
stances”) (emphasis in original). While there is no suggestion in Slip Op. 
92-120 that the Commission’s data was not the best information avail- 
able to it, nonetheless there is no indication in the record that the Com- 
mission invoked the statutory BIA rule either against plaintiffs or in 
support of the Commission’s determinations. Clearly, then, Commis- 
sion counsel’s belated reliance on the BIA statute is post hoc rationaliza- 
tion. 

In any event, even accepting defendant’s argument that the Commis- 
sion acted in accordance with law in invoking BIA, following the Atlan- 
tic Sugar analysis (744 F.2d at 136-138) the issue remains concerning 
whether the Commission’s data base for its affirmative determinations 
was “substantial evidence on the record.” See also N.A.R., S.p.A. v. 
United States, __ CIT ___, 741 F. Supp. 936, 942 (1990) (best infor- 
mation chosen must be supported by substantial evidence on the re- 
cord). 
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Under the substantial evidence standard, “the absence of information 
for athorough analysis may render a determination unsupported by sub- 
stantial evidence.” Id. citing Kenda Rubber Industrial Co. v. United 
States, 10 CIT 120, 630 F. Supp. 354, 358 n. 4 (1986). And in Hannibal 
Industries, Inc. v. United States, 13 CIT 202, 208, 710 F. Supp. 332, 337 
(1989), the court commented: 


Given the short statutory deadlines in an injury investigation 
and the difficulties facing the Commission in obtaining informa- 
tion, * * * the Commission made a reasonable effort to obtain the 
information needed to obtain that information. * * * The question 
is not whether the Commission might have obtained additional in- 
formation, but whether the determination is supported by substan- 
tial evidence on the record and according to law. 


Id. (emphasis added.) 

The court agrees with Korean plaintiffs that under the circumstances 
of this case, where plaintiffs fully cooperated with the Commission but 
the domestic producers largely either refused or were unable to do so, to 
equate BIA with substantial evidence on the record, as urged by defen- 
dant, would be preposterous. As aptly put in Korean plaintiffs’ brief, p. 6 
n. 4.7: 


In this case, the Commission proposes to turn BIA on is head. In- 
stead of using BIA as a tool to induce cooperation as Commerce 
does, and the Commission has done in prior cases, the Commission 
suggests that BIA should operate as a reward for the domestic in- 
dustry, which failed to cooperate with the Commission. Commerce, 
in fact, often explains BIA as a adverse inference against a respon- 
dent for its failure to cooperate or to provide reliable data. See e.g., 
Novachem, Inc. v. United States, Slip Op. 92-149, decided August 
28, 1992, at 7, citing Rhone Poulenc, Inc. v. United States, 8 Fed. 
Cir.(T)__, 899 F.2d 1185 (1990). 


* * * * * * * 


Rewarding domestic parties’ refusal to cooperate by rendering an 
affirmative determination can only encourage such lack of coopera- 
tion, thereby requiring additional subpoenas in future investiga- 
tions. 


And as observed by the Federal Circuit in Atlantic Sugar, 744 F.2d 134: 


Noncooperation by parties or other persons may, in the absence of 
ITC time to pursue judicial compliance, be penalized * * * by the 
ITC’s mandatory use of whatever other best information it may 
have available. In short, one may view the best information rule, as 
the ITC urges, as an investigative tool, which that agency may wield 
as an informal club over recalcitrant parties or persons whose fail- 
ure to cooperate may work against their best interest. 


Id. (emphasis added). 

Hence, under the circumstances of this case, to affirm the Commis- 
sion’s determinations simply on the basis that the Commission utilized 
BIA without a substantial evidence analysis, as in Atlantic Sugar, could 
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have the result of rewarding an uncooperative domestic industry that 
largely chooses not to or is unable to provide the Commission with the 
requested information. Even more troublesome, to invoke BIA ad- 
versely to plaintiffs without a finding by the Commission of any noncom- 
pliance by plaintiffs with information requests would be totally 
unjustified and contrary to law. In Olympic Adhesives, Inc. v. United 
States, 899 F.2d 1565, 1574 (Fed. Cir. 1990), the Federal Circuit held 
that “section 1677e(b) clearly requires noncomplance with an informa- 
tion request before resort to the best information rule is justified, 
whether due to refusal or mere inability.” Id. (emphasis in original). See 
also Koyo Seiko Co., Ltd. v. United States, CIT__, Slip Op. 92-72 
(May 15, 1992); and Holmes Products Corp. v. United States, __ CIT 
___, Slip Op. 92-118 (July 24, 1992) (use of BIA to draw inferences ad- 
verse to complying party as opposed to using BIA against uncooperative 
party questioned). 

Defendant also erroneously contends that this court has placed the 
burden of proving material injury on the domestic industry, contrary to 
Budd Company Railway Div. v. United States, 1 CIT 67, 75, 507 F. Supp. 
997, 1003 (1980). Again, it is clear that defendant has confused distinct 
concepts. Putting an obligation on domestic producers to respond to 
Commission questionnaires or suffer an adverse inference from failure 
to respond, does not equate with placing a “burden of proof” on the do- 
mestic industry. 

Fundamentally, in an injury investigation by the Commission domes- 
tic producers have no burden of proof, Budd Company Railway Div., but 
their cooperation in fully responding to questionnaires is essential for 
the Commission “to gather the data needed for an accurate determina- 
tion.” Atlantic Sugar, 744 F.2d at 1560. There is a long line of Commis- 
sion precedent and judicial authority for the application of the adverse 
inference rule to parties and other persons who fail to respond to Com- 
mission questionnaires. See Atlantic Sugar, Ltd. v. United States, 4 CIT 
248, 251, 553 F. Supp. 1055, 1059 (1982); Alberta Pork Producers’ Mar- 
keting Bd. v. United States, 11 CIT 563, 580, 669 F. Supp. 445, 459 
(1987). 

In the past, the Commission has invoked the adverse inference rule 
against recalcitrant parties and not rewarded them on the basis of BIA. 
It was the Commission itself in its preliminary investigations that in- 
itially warned that “if the response rate by the domestic industry in any 
final investigations is not substantially above present levels, the Com- 
mission may reconsider the propriety of drawing an adverse inference 
against the domestic industry.” USITC Pub. 2234 at 17 n. 46 (Nov. 
1989). By its threat to draw an adverse inference, did the Commission 
itself intend to put a burden of proof on the domestic industry? 

Unfortunately, as pointed up by defendant, an adverse inference 
against the entire domestic industry necessarily punishes a domestic 
firm that cooperated in the investigation. But the Commission itself 
does not appear to be the least bit concerned, as is defendant’s counsel 
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(memorandum at 15), that by drawing an adverse inference against the 
entire domestic industry, the adverse inference rule punishes the coop- 
erators as well as the noncooperators. In any event, no such rationale 
was proffered by the Commission itself in declining to draw an adverse 
inference, see ITC Report, at 28, and the rationale now adduced by Com- 
mission counsel is pure post hoc rationalization. The short of the matter 
is that Slip Op. 92-120 imposed no more “burden of proof” on the domes- 
tic industry than did the Commission itself in its preliminary determi- 
nations warning of an adverse inference. Certification of defendant’s 
alleged burden of proof issue for interlocutory appeal is denied. 

Defendant also requests that the court certify for interlocutory appeal 
the question of whether the court erred in holding that the Commission 
must either further investigate or draw an adverse inference. However, 
again, defendant inexplicably misreads the court’s order. This court’s 
remand order did not direct or compel the Commission either to investi- 
gate or to draw an adverse inference, but authorized the Commission to 
take those actions at its discretion. Thus, Slip Op. 92-120 at 12, reads: 
“On remand, the Commission may conduct any further investigation 
deemed warranted * * *; and/or the Commission may apply the adverse 
inference rule against the domestic industry. In view of the difficulties 
experienced by the Commission due to the poor cooperation of the U.S. 
producers, the remand order in Slip Op. 921-20 was couched to afford 
the Commission wide latitude and discretion in further investigation 
and/or drawing of an adverse inference. 

Defendant disingenuously contends that the holding in Slip Op. 
92-120 concerning the Commission’s failure to articulate a sound ra- 
tionale for rejecting an adverse inference against the domestic industry 
revisits the question of industry support for the petition in contraven- 
tion of Trent Tube Div. v. United States, Appeal No. 91-1173 (July 27, 
1992)) and Menebea Co., Ltd. v. United States, __ CIT ____, Slip Op. 
92-101 (July 6, 1992). Those cases, however, address the distinctively 
different issue of petitioner’s standing to file the petition on “behalf of 
an industry,” and not, as here, the evidentiary issue of drawing an ad- 
verse inference from nonresponse to questionnaires. In the current 
case, there is no suggestion by plaintiffs of either the petitioner’s lack of 
standing to file the underlying petition or of dismissal of the proceedings 
for mootness. Accordingly, defendant’s reliance on Trent Tube and 
Minebea as inconsistent with the holding in Slip Op. 92-120 concerning 
the issue of adverse inference is totally misplaced. 


II 
PETITIONER’S INTERFERENCE WITH INVESTIGATIONS 
On the current record, another pervasive issue under the substantial 
evidence rubric is the integrity of the producer questionnaire data base 
in light of evidence strongly suggesting inappropriate contacts and com- 
munications by NKSA, the petitioner trade association, with its U.S. 
producer members. Slip Op. 92-120 at 14. This court found the perfunc- 
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tory dismissal of plaintiffs’ complaints to the Commission of petitioner’s 
interference to be disturbing. 

Defendant insists that on the issue of interference the court again 
used the substantial evidence standard to engage in impermissible “fact 
finding,” contrary to Matsushita, 929 F.2d 1577, and the court substi- 
tuted its judgment for that of the Commission as to whether the pro- 
ducer questionnaire data base was in fact skewed or “tainted.” 

The court quite agrees with defendant that the issue of the petition- 
er’s interference in the investigation is a matter for the Commission’s 
fact finding. Nonetheless, as with all factual findings, the Commission’s 
fact finding on the interference issue is subject to judicial review under 
the substantial evidence standard. 

In Slip Op. 92-120, the Commission was directed on remand to fur- 
ther investigate, reevaluate whether the integrity and objectiveness of 
the questionnaire responses were compromised, and reconsider 
whether an adverse inference was warranted. On further consideration, 
due to the obvious problems inherent in data tainted by improper com- 
munications between petitioner and its members, whether any addi- 
tional investigation should be made of the matter of interference is left 
to the discretion of the Commission. Remand for reevaluation of the in- 
terference issue is clearly within the court’s authority, does not impinge 
on the Commission’s fact finding role — indeed reinforces that role — and 
directing the Commission’s reconsideration of whether to draw an ad- 
verse inference plainly does not deprive the Commission of its discretion 
in the matter. (See discussion infra concerning Scope of Remand Pro- 
ceedings). At this juncture, no controlling question of law is presented 
for interlocutory appeal. 


III 
Commission’s LIKE PropucT DETERMINATION 

Citing Torrington Co. v. United States, CIT ___si«s_ SC i«séC TAT FF. 
Supp. 744, 751 (1990), aff’d., 938 F.2d 1278 (Fed. Cir. 1991) and other 
decisions, this court approved the Commission’s “clear dividing lines” 
methodology, but held that the Commission’s finding that MMF sweat- 
ers were the “like product,” insofar as it was based on a finding of the 
minor position of blends in the U.S. market, is unsupported by substan- 
tial evidence. Defendant seeks interlocutory appeal asserting that the 
record as a whole supports the Commission’s like product determina- 
tion. 

Because of the particular significance the Commission attributed to 
the minor position of “blends” in the U.S. market under its clear divid- 
ing lines analysis (see Slip Op. 92-120 at 27), such key finding should 
itself be supported by substantial evidence on the record. In Slip Op. 
92-120, at 27, this court held that the Commission’s finding of the minor 
position of blends in the U.S. sweater market and the significance of that 
fact in overall like product analysis warranted further investigation 
and/or reconsideration by the Commission on remand. It is the Commis- 
sion’s responsibility to assess in light of the overall record the signifi- 
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cance of the position of blends in the U.S. sweater market and, in light of 
the current record, to what extent if any, further investigation of that 
factual issue is indicated. Accordingly, the court appreciates defen- 
dant’s concerns that “[i]f the balance of evidence [relating to the like 
product factors] constitutes substantial evidence, then the determina- 
tion will be affirmed.” Therefore, the only issue presented is evidentiary 
and certification of the like product issue for interlocutory appeal is de- 
nied. 


IV 
CONCLUSION 


Contrary to defendant’s misunderstanding of Slip Op. 92-120, the re- 
mand order does not break any new legal ground. The order does not: 
impair the Commission’s right to invoke BIA in the circumstances enu- 
merated in the statute; require the Commission to either make an inves- 
tigation or draw an adverse inference against the domestic industry; 
place the “burden of proof” for material injury on the domestic industry; 
revisit whether there was industry support for the petition; usurp the 
role of the Commission as “trier of the facts”; or ignore the “record as a 
whole” in determining whether the Commission’s findings and deter- 
minations are supported by substantial evidence. 

Further, the court rejects defendant’s allegations that there is a “split 
in the court’s approach to identical issues,” that there is “divergence in 
authority establish[ing] conflicting judicial directives,” and that the 
court’s decisions provide the Commission with “conflicting directions” 
(memorandum at 9-10). In the current case, there is simply no disagree- 
ment whatever by the court with defendant’s alleged “contrary” prece- 
dents. 

The court concludes that the issues for which defendant seeks certifi- 
cation for interlocutory appeal do not involve “controlling questions of 
law,” but rather evidentiary issues. Arguably the issues could be deemed 
mixed questions of law and fact, but even those kinds of questions 
should not be inflicted upon the appellate court under § 1292(d)(1). See 
S.E.C. v. First Jersey Securities, Inc., 587 F. Supp. 535 (D.C.N.Y. 1984); 
Weisman v. Darneille, 78 F.R.D. 671 (D.C.N. Y. 1978) and cases cited. 

Defendant’s motion for an amendment of Slip Op. 92-120 to permit 
an interlocutory appeal is denied. 


EXTENSION OF TIME FOR REMAND 


In Slip Op. 92-120, the court directed the Commission to transmit its 
remand results to the court within 45 days of the entry of the order, viz., 
by September 11, 1992. As an alternative to interlocutory appeal, defen- 
dant seeks to extend the remand period by 75 days exclusive of any pe- 
riod the remand is stayed during the pendency of the current motions. 

This request for an extension of time has merit, particularly in light of 
the Commission’s already demonstrated intention to make substantial 
further investigational efforts, the domestic producers’ history of non- 
cooperation, defendant’s anticipated need for issuance of numerous 
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subpoenas, and time to pursue judicial compliance. However, the Com- 
mission’s request for an extension of time from 45 to 120 days, exclusive 
of the temporary stay heretofore granted during the pendency of the 
current proceedings, would be highly prejudicial to plaintiffs. Accord- 
ingly, an extension of time is granted, but for 45 days exclusive of the 
time the remand has been stayed. The remand order is otherwise ad- 
hered to in all respects, except as stated herein. 


Score OF REMAND PROCEEDINGS 


The court is advised that pursuant to its remand order the Commis- 
sion has already sent out numerous lengthy and detailed questionnaires 
to the domestic producers (Taiwan plft’s memorandum at 5 n. 7). Tai- 
wan plaintiffs baldly assert that it is unlawful for the Commission on re- 
mand to give questionnaire recipients who in the final investigations 
failed to provide requested information a “second chance” to supple- 
ment the record; and that “the proper and lawful remedy is to instruct 
the Commission on remand to make a new [viz., negative] determina- 
tion that will be supported by substantial evidence on the existing re- 
cord” (memorandum at 6, emphasis added). 

Further, Korean plaintiffs insist, without citation of authority, that 
the Commission’s reinvestigation under this court’s remand order of 
identical pricing and financial data from the same U.S. producers who 
failed to respond in the original investigation circumvents the statutory 
deadlines under 19 U.S.C. §§ 1673 and 1675 and such deadlines are 
mandatory and cannot be evaded on remand. Korean plaintiffs argue 
that if the court permits the Commission to make its reinvestigation, its 
new determinations will be “not in accordance with law.” Korean plain- 
tiffs memorandum at 5. 

The court holds that while the statutory timetables and underlying 
Congressional policy considerations for expeditious investigations un- 
der the antidumping act impose an administrative curb on the scope and 
thoroughness of the Commission’s injury investigations, such time limi- 
tations and policy considerations impose no constraint to further pro- 
ceedings and reconsideration by the Commission of its original 
determination outside the statutory time frame when acting under the 
court’s broad remand powers pursuant to 28 U.S.C. § 2643(c)(1). See 
Borlem S.A.-Empreedimentos Industriais v. United States, 913 F.2d 933 
(Fed. Cir. 1990), aff'g 13 CIT 535, 718 F. Supp. 41 (1989) (remanding 
action); 13 CIT 231, 710 F. Supp. 797 (1989) (remanding action). See 
also Mitsubishi Electric Corp. v. United States, 12 CIT 1025, 700 F. 
Supp. 538 (1988) (remanded to ITC for “further proceedings in accor- 
dance with this opinion” where ITC had, contrary to 19 U.S.C. 
§ 1677(4)(D), failed to request and examine reasonably available data), 
aff'd. 898 F.2d 1577 (Fed. Cir. 1990); Roquette Freres v. United States, 6 
CIT 42 (1983) (action remanded to ITC “to consider in full all relevant 
information-presently in its possession or which hereafter may be pre- 
sented to it as to whether an industry was materially injured; parties 
permitted to “submit [to ITC] such additional information as may be 
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relevant and material”), results of remand, 7 CIT 88, 583 F. Supp. 599 
(on remand, ITC obtained “additional data [reflecting indicia of injury], 
not available to the Commission at the time of its original determination 
by changing the format of its producer questionnaires and further in- 
vestigational efforts on remand). 

While the court is fully cognizant of Congressional concerns for 
speedy and expeditious antidumping proceedings and Congressional 
policy accepting less than complete records as a trade off for speed, 
“there has been no showing that Congress had no concern for accuracy.” 
Borlem, 13 CIT at 544, 718 F. Supp. at 48. “The mere fact that Congress 
was willing to grant the ITC authority to make determinations on the 
‘best information’ available, should not be interpreted as authorizing 
proceedings that are so flawed with inaccurate facts that different re- 
sults would obtain if accurate facts were used. * * * The broad and 
sweeping remand authority given to this Court by the Customs Courts 
Act of 1980, 28 U.S.C. § 2643(c)(1), demonstrates the concern of Con- 
gress for accuracy in these very important cases.” Id. Moreover, the 
court notes the holding in Atlantic Sugar, 744 F.2d at 1561, that if the 
evidence is insubstantial, then the reviewing court must either reverse 
the Commission’s determination or remand the case for further fact 
finding. If the existing record evidence is insubstantial, remands 
authorizing further “fact finding” would, obviously, be pointless if the 
Commission were, as a matter of law, required to make its new determi- 
nation on the existing record. 

The court agrees with Taiwan plaintiffs that the specifics concerning 
the conduct of the remand proceedings are best resolved by consultation 
and agreement among the parties, but does not agree that at this junc- 
ture a scheduling order and approval of the court prior to further pro- 
ceedings is necessary. The court is not oblivious to the substantial 
burden placed on the domestic producers who must again be called upon 
to cooperate with the Commission’s investigation. Moreover, whether 
or not producers who previously failed to respond or responded incom- 
pletely should even be given a “second chance” to furnish data is a mat- 
ter best left to the judgment and discretion of the Commission. 

As is inherent in all standards of judicial review, the substantial evi- 
dence on the record test is highly judgmental and not susceptible to pre- 
cise quantification. Under the broad terms of the remand order in Slip 
Op. 92-120, the Commission must be the sole judge of what, if any, fur- 
ther data acquisition efforts are justified in light of the Commission’s 
previous diligence and best efforts, the cooperation (or lack thereof) 
heretofore displayed by the domestic industry, the prospects for better 
cooperation and accurate results in the remand proceedings, and in the 
final analysis, the strength of the Commission’s articulated conviction 
that its determinations on the existing record are supported by substan- 
tial evidence and are in accordance with the law. 
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OPINION 


Restani, Judge: This action challenges the determination of the 
United States Department of Commerce, International Trade Admini- 
stration to continue an antidumping duty investigation of uranium 
products from the Union of Soviet Socialist Republics following dissolu- 
tion of that political entity. The determination is challenged by four of 
the six republics whose uranium exports likely will be the subject of any 
resulting antidumping duties. They are Kyrgyzstan, Russia, Tajikistan, 
and Ukraine.! The determination is also challenged by the companies 
involved in the exportation of uranium from the plaintiff republics. 
Those entities are collectively referred to as TENEX. 


Facts 


The background of this action is discussed in the court’s decision de- 
nying preliminary relief in this matter. See Techsnabexport, Ltd. v. 
United States, 16 CIT , Slip Op. 92-82 (May 21, 1992). Of particular 
note is the following chronology: 

November 19, 1991 International Trade Commission (“ITC”) 


notice of investigation of Uranium from the 
U.S.S.R., 56 Fed. Reg. 58,397 (1991). 

December 5, 1991 Commerce’s Initiation of Antidumping 
Duty Investigation: Uranium from the Un- 
ion of Soviet Socialist Republics, 56 Fed. 
Reg. 63,711 (1991). 


1 Uzbekistan also has challenged the determination, but its action has not been consolidated with this action. 
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December 23, 1991 ITC preliminary affirmative injury deter- 
mination, Uranium from the U.S.S.R., Inv. 
No .731-TA-539, 57 Fed. Reg. 68 (1992) 
(preliminary). 

December 25, 1991 U.S.S.R. is dissolved and President Bush 
recognizes the twelve republics that for- 
merly comprised U.S.S.R. as independent 
states. 


January 10, 1992 TENEX requests termination of investiga- 
tion. 


March 24, 1992 Commerce announces intention to con- 
tinue investigation. 


April 9, 1992 Ukraine and Tajikistan initiate their action 
followed by a separate action by TENEX; 
the actions are then consolidated. 


May 21, 1992 Preliminary injunctive relief denied. 


June 3, 1992 Commerce issues Uranium from 
Kazakhstan, Kyrgyzstan, Russia, Tajikis- 
tan, Ukraine, and Uzbekistan; and Ura- 
nium from Armenia, Azerbaijan, Byelarus, 
Georgia, Moldova, and Turkmenistan, 57 
Fed. Reg. 23,380 (1992) (preliminary deter- 
mination of sales at less than fair value). 


June 10, 1992 Russia files suit. 

June 17, 1992 ITC files notice of initiation of final investi- 
gation as to Uranium from Kazakhstan, 
Kyrgyzstan, Russia, Tajikistan, Ukraine, 
and Uzbekistan, 57 Fed. Reg. 27,065 (1992). 

June 22, 1992 Kyrgyzstan files action. 


July 17, 1992 Last two actions are consolidated with the 
earlier suit. 


September 10, 1992 ITC announces intention to continue inves- 
tigation. 


JURISDICTION 


Although the court dealt with the question of jurisdiction in some de- 
tail in Techsnabexport, defendant again raises this ground for dismissal 
of the action. Jurisdiction is an issue that may be raised at any time, and 
defendant has presented new arguments in support of its previously 
stated position of no jurisdiction. Initially, defendant argued that 
Asociacion Colombiana de Exportadores v. United States, 13 CIT 584, 
717 F. Supp. 847 (1989), aff'd on other grounds, 903 F.2d 1555 (Fed. Cir. 
1990) and Carnation Enter. Put. Lid. v. United States, 13 CIT 604, 719 F. 
Supp. 1084 (1989), in which jurisdiction was based on 28 U.S.C. 
§ 1581(i), were indistinguishable from the case at hand. Defendant, in- 
stead, requested the court to find the reasoning of those cases erroneous. 
The court declined to do so. Defendant now argues those cases are dis- 
tinguishable from the one at hand. The Ad Hoc Committee of Domestic 
Uranium Producers raised similar arguments at oral argument prior to 
the previous opinion. The court was aware of differences among the 
cases that might provide a basis for distinguishing them; it did not con- 
sider those differences significant enough to change the result in this 
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case. Thus, defendant has not presented an argument sufficiently new 
to compel the court to reexamine its previous analysis. 

As to the argument raised by defendant that the court would have ju- 
risdiction if Commerce were acting in a manner clearly outside its 
authority, this simply begs the question of what is Commerce’s author- 
ity in this matter. Thus, the court has no alternative but to address the 
substance of this action. Nonetheless, the issue is quite narrow. The 
court may not address at this stage whether Commerce’s decisions on 
adjustment of its proceedings to the relevant geopolitical events are con- 
sistent with the statute and supported by substantial evidence. See 
Techsnabexport, 16CITat___, Slip Op. 92-82 at 14 (discussing exhaus- 
tion of administrative remedies). Nor is the court concerned with Com- 
merce’s preliminary determination, which is discussed by both sides, 
although the preliminary determination reflects Commerce’s earlier 
decision to proceed.2 The issue before the court is whether Commerce 
may continue an antidumping duty investigation initiated as to ura- 
nium exports from the U.S.S.R. after the U.S.S.R. is dissolved, when the 
investigation may result in the imposition of duties on uranium exports 
of certain now independent republics.3 


ARGUMENTS 


There is very little in the actual language of the unfair trade laws, or 
the regulations promulgated thereunder, which would provide an an- 
swer to the issue before the court. Rather, both sides make their argu- 


ments largely based on the overall structure of the relevant statutory 
scheme and by reference to tangentially related provisions of the stat- 
ute. For its part, the defendant argues that discontinuation of the inves- 
tigation would create an impermissible gap in statutory coverage 
resulting from termination of the ongoing investigation and commence- 
ment of a new and later investigation. During this period and the period 
needed to complete the new preliminary investigation, unfair imports 
could enter unimpeded and undutied.4 Defendant also argues that the 
focus of the law is merchandise, not countries, and the merchandise at 
issue is from production facilities that existed before and after dissolu- 
tion. 

Plaintiffs, on the other hand, argue that Commerce may only investi- 
gate and issue antidumping orders with regard to exports from a par- 
ticular country. They argue further that by conducting the 
investigation without a new notice of initiation of investigation as to the 
plaintiff republics, Commerce has violated the statute and deprived 
them of procedural protections conferred by the statute. A corollary ar- 
gument is that the antidumping laws are not punitive and that an- 


2 There is no jurisdiction to review the various methodological determinations reached in an affirmative preliminary 
determination. 19 U.S.C. § 1516a(a)(2)(B) (1988) (setting forth reviewable determinations). 

3 The preliminary determination resulted in the requirement of substantial deposits to cover projected antidumping 
duties on uranium from six republics, including the plaintiff republics. 

4 Pursuant to 19 U.S.C. § 1673b(d)(1), liquidation of entries is suspended and deposits of duties are required follow- 
ing an affirmative preliminary determination. 19 U.S.C. § 1673b(d)(1) (1988). If critical circumstances are found, en- 
tries during the previous ninety days will also be affected. 19 U.S.C. § 1673b(e)(1)-(2) (1988). 
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tidumping duties are imposed based on projected future conduct. 
Because the previous sovereign state with its centrally controlled non- 
market economy has been dissolved, plaintiffs argue that the behavior 
of the new states, with their fledgling market economies and more inde- 
pendent producers and exporters, cannot be predicted from past behav- 
ior. Thus, punitive duties are inappropriate. 


DISCUSSION 


The actual intent of the statutory scheme lies somewhere between the 
arguments of the opposing litigants. The statute does indeed deal with 
merchandise, first and foremost, but generally investigations are to fo- 
cus on merchandise from particular countries. There are special mecha- 
nisms to deal with multinational corporations (see 19 U.S.C. § 1677b(d) 
(1988)) or multinational effects (see 19 U.S.C. § 1677(7)(C)(iv)(D (West. 
Supp. 1992)). Again, at the conclusion of the process, antidumping or- 
ders must address merchandise from particular countries, if for no other 
reason than for simple administrative needs; in other words, the Cus- 
toms Service must identify the relevant merchandise to be dutied upon 
entry. 

The statute requires that antidumping duties be imposed if “a class or 
kind of foreign merchandise is being, or is likely to be, sold in the United 
States at less than its fair value” and if the merchandise is injuring the 
domestic industry. 19 U.S.C. § 1673 (1988). The parties seem to be in 
agreement that a mere change in government,5 even a change that 
would cause a transition from a nonmarket economy to a market econ- 
omy would not require Commerce to terminate its investigation of the 
class of merchandise at issue. Under the statutory scheme, Commerce 
would look at the facts in existence during the investigatory period and 
would leave an examination of the new factual setting to any adminis- 
trative review which is subsequently requested. See 19 U.S.C. § 1675 
(1988). 

If a country no longer has a nonmarket economy and has eliminated 
dumping, it may demonstrate this during the first annual review before 
final assessments of duties are made. Thus, the statutory scheme would 
seem to require that the court not concern itself with the new economic 
policies of respondent countries. It is, therefore, not persuasive that the 
centrally controlled structure, which set the export prices under investi- 
gation, has been dissolved. If a switch was made from a market economy 
to an nonmarket economy, surely the economics-based argument that 
the proceedings should cease would fail. The court sees no merit to the 
argument in the context of an economic change in the opposite direc- 
tion. 

Commerce’s decision not to terminate is based on the notion that 
merchandise was imported and a petition was filed with respect to that 
merchandise. The merchandise did not evaporate upon dissolution of 
the Soviet Union. Commerce’s view is that to terminate the investiga- 


5 This is to be contrasted with the situation at issue, which resulted in wholesale redrawing of national boundaries. 
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tion would cause a gap in statutory coverage which Congress did not in- 
tend, and the allegedly offending merchandise would escape scrutiny. 
Dissolution of a country, as opposed to mere change in government, is a 
rare enough event so that Commerce might have construed the statute 
to permit a gap in this instance, but its construction of the statute is not 
unreasonable and may indeed be the better construction. Contrary to 
plaintiffs’ arguments, the statute provides no clear answer as to the re- 
sult that must follow if a country dissolves mid-investigation.6 Reason- 
able interpretation of a statute by the agency which administers it must 
be upheld. Chevron U.S.A. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 844 (1984). 

In spite of the various references to “country” in the statute, there is 
no express requirement that the same “country” exist at the beginning 
of an investigation as at the end. It is not unreasonable for Commerce to 
determine that, in order to fully effectuate the antidumping laws, im- 
ports from successor countries may bear the duties calculated based on 
the imports from the predecessor nations.?7 Commerce will have to de- 
cide if it can adequately adjust to the geopolitical changes so as to keep 
the process fair and the result administrable, but those decisions may be 
reviewed at the end of the process, not at this stage. 

As indicated, the plaintiff republics object to the short-circuiting of 
the statutory procedures with respect to them, in that they were not in 
existence at the time Commerce initiated the proceedings at issue. The 
court has already found that the initial notice of the investigation was 
constitutionally adequate. See Techsnabexport, 16 CIT at ___, Slip Op. 
92-82 at 19. Notices of continuation at both Commerce and ITC refer- 
enced the republics which then comprised the Soviet Union. Although 
unionwide data was used at the outset, presumably the republics have 
been given the opportunity to provide republic-specific data. If pre- 
sented with the question, the court will decide in conjunction with re- 
view of the final determination whether the opportunity given was 
statutorily sufficient. The court points this out merely to indicate that it 
decides today that the simple fact of country dissolution need not compel 
termination of an investigation, and that more complicated issues of 
methodology and procedure are not addressed. 

The Russian Republic has insisted since the outset that Commerce’s 
preliminary determination is invalid as to it, without a country-specific 
injury finding as required by GATT and the statute which implements it 
domestically. 19 U.S.C. § 1673b(b)(1)(A) requires an ITC affirmative 


6 The court does not find the references to countervailing duty investigations, which concern governmental subsidi- 
zation, or the procedures for selection of the surrogate country for a nonmarket economy country in the actual margins 
calculation process, relevant to this discussion. Countervailing duty investigations necessarily involve the actions of 
particular governmental entities, and surrogate country procedures are merely the particular mechanism selected by 
Congress for calculating margins in nonmarket economy cases. These provisions do not address the fundamental ques- 
tions at issue here. 

7 The court appreciates the parties’ attention to the issue of the obligations of successor countries. Upon reflection, it 
would appear that a successor nation’s obligations with respect to international agreements (see Restatement (Third) of 
the Foreign Relations Law of the United States, § 210 (Comment f) (1986)), or any other obligation of a sovereign would 
not be relevant. The legal responsibility for duty payment lies with the importer, and current obligations are based 
upon margins established with respect to past imports. 
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preliminary determination before Commerce may issue its preliminary 
determination. As the court has indicated, it is not reviewing Com- 
merce’s preliminary determination. Nor are ITC’s preliminary or final 
determinations before the court. In any case, ITC’s preliminary deter- 
mination was issued with respect to the Soviet Union because the Soviet 
Union existed at that time. Later dissolution of the Soviet Union would 
not seem to be a basis in itself for invalidating the preliminary ITC de- 
termination. Furthermore, in  Ferrosilicon from Argentina, 
Kazakhstan, the People’s Republic of China, Russia, Ukraine and Vene- 
zuela, USITC Pub. 2535, Inv. Nos. 303 TA-23, 731-TA-565-570 (July 
1992) (preliminary), ITC decided it could examine merchandise ex- 
ported from the U.S.S.R. because the very same factories produced the 
exported merchandise at issue as to the republics.8 Similarly, whatever 
the change in boundaries, in this case ITC examined the effects of the 
same merchandise which is of concern to Commerce. Thus, there is no 
reason to presume ITC will rescind its preliminary determination. In 
fact, it has determined that it will proceed to a final determination. 

Moreover, in ITC injury determinations imports are commonly 
cumulated across political boundaries for the purpose of assessing vol- 
ume and price effects. 19 U.S.C. § 1677(7)(C)(iv)(D (West Supp. 1992). 
The Russian Federation does not argue any facts which are so startling 
that they would warrant, in this context, the court’s consideration of the 
effects of merchandise produced within Russia separately from the mer- 
chandise produced within the boundaries of the other republics. This is 
an issue for ITC to consider in the first instance. It is not now before the 
court. 


CONCLUSION 


While dissolution of the Soviet Union produced a difficult problem for 
the agencies required to administer the antidumping laws, the statute 
does not compel termination of the investigation based solely on the 
mid-investigation dissolution. Whether Commerce and ITC adjusted 
their procedures properly in the face of this change may be addressed in 
the context of review of the final ITC and Commerce determinations. 

Commerce’s determination to proceed is sustained. 


8 ITC held in that case: 


If the Commission were to accept respondents’ argument that it cannot even consider imports from these re- 
gions prior to the time they became countries, that might prevent an industry otherwise entitled to relief from 
receiving ay peteiion from unfairly traded imports from the same factories that are allegedly continuing to ex- 
port dumped ferrosilicon to the United States simply because the political status of these areas has changed. The 
occurrence of other events changing the legal status of a foreign producer during the period of investigation, such 
as a change in ownership of the facility or the imposition of an export quota by the country in question, would not 


— the Commission from considering the consequences of the product that had been exported to the United 
tates prior to such an event. * * * 

[I]t would seem to be a far more reasonable exercise of the Commission’s discretion to fill in the lacunae in the 
statute to conclude that the Commission could consider imports that originated in each area prior to its becoming a 
country in making injury determinations. 


Ferrosilicon, USITC Pub. 2535, Inv. Nos. 303 TA-23, 731-TA-565570 at 13-14 (July 1992) (emphasis added). 
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OPINION 


TsoucaLas, Judge: Defendant-intervenor, FAG Kugelfischer Georg 
Schafer KGaA and FAG Bearings Corporation (“FAG”), brings this ac- 
tion pursuant to Rule 56.1 of the Rules of this Court to affirm the final 
determination of the Department of Commerce, International Trade 
Administration (“Commerce” or “ITA”), in the antidumping investiga- 
tion of antifriction bearings from the Federal Republic of Germany 
(“Germany”). Final Determinations of Sales at Less than Fair Value: 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany (“Final Determina- 
tions”), 54 Fed. Reg. 18,992 (1989). Specifically, FAG moves to affirm 
Count 10 of plaintiff's complaint, the currency hedging adjustment 
granted to FAG for the 1987 portion of the period of investigation in the 
final determination. 

The facts of this case were set out in detail in The Torrington Co. v. 
United States, 16CIT __, Slip Op. 92-21 (February 28, 1992). Briefly, 
Torrington’s petition described the subject merchandise as all ground 
antifriction bearings (except tapered roller bearings) and parts thereof. 
Commerce, however, subdivided the merchandise into five classes: ball 
bearings, spherical roller bearings, cylindrical roller bearings, needle 
roller bearings and spherical plain bearings. Final Determinations, 54 
Fed. Reg. at 18,999. 





38 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 43, OCTOBER 21, 1992 


On February 28, 1992, this Court affirmed the determination of the 
ITA to subdivide the petition’s description of the class or kind of mer- 
chandise to be investigated and to rescind the investigations of the Ger- 
man respondents’ costs of production and to exclude split pillow block 
housings from the scope of the investigations and held that Commerce’s 
determinations were supported by substantial evidence and were other- 
wise in accordance with law. Torrington, 16 CIT ____, Slip Op. 92-21. 

On March 2, 1992, this Court ordered that any dispositive motions 
concerning the issues raised in the pleadings be filed by April 27, 1992. 
On April 24, 1992, Torrington filed a partial consent motion to dismiss 
this case, at which time it stated that it would not contest the currency 
hedging issue. On May 4, 1992, FAG cross-moved to stay dismissal of 
Count 10 of plaintiff's complaint and for an extension of time within 
which to file a Rule 56.1 motion with respect thereto, or in the alterna- 
tive, to dismiss Count 10 of plaintiff's complaint with prejudice. 

Usually, it would be the party challenging the determination (Tor- 
rington) who would file a brief, but in this case, Torrington withdrew its 
claim challenging Commerce’s treatment of the currency hedging issue. 
FAG in turn requested to file a brief claiming that it would be prejudiced 
if this issue were dismissed. On May 7, 1992, this Court issued an order 
granting FAG’s motion for extension of time to file a Rule 56.1 summary 
judgment motion on the currency hedging issue because at the time it 
appeared that FAG could be prejudiced. However, the relief sought by 
FAG in its motion is simply for the Court to affirm Commerce’s decision 
with respect to currency hedging despite Torrington’s withdrawal of its 
claim. It is apparent to the Court that this issue is now moot. 

When a party who initiates a claim later withdraws or moves to dis- 
miss that claim, then the issue becomes moot. See Deakins uv. 
Monaghan, 484 U.S. 193, 199 (1988); Application of Kamm, 452 F.2d 
1052, 1054 (C.C.P.A. 1972). It is well-established that an “actual contro- 
versy must exist at stages of appellate or certiorari review, and not sim- 
ply at the date the action is initiated.” See Roe v. Wade, 410 U.S. 113, 125 
(1973); see also SEC v. Medical Comm. for Human Rights, 404 U.S. 403, 
407 (1972). In this case, plaintiff moved to dismiss its claim and since 
plaintiff no longer contests Commerce’s determination with respect to 
the currency hedging adjustment, there is no longer a case or contro- 
versy to decide. If this Court were to decide this case, it would be render- 
ing an advisory opinion which it is not at liberty to do. See McKechnie 
Bros. (N.Z.) Ltd. v. United States Dep’t of Commerce, 14CIT___,_, 
735 F. Supp. 1066, 1068 (1990). 

The courts have recognized an exception to the mootness doctrine 
when an issue is “capable of repetition, yet evading review.” Southern 
Pacific Terminal Co. v. ICC, 219 U.S. 498, 515 (1911); Roe, 410 U.S. at 
125; DeFunis v. Odegaard, 416 U.S. 312, 319 (1974). The currency hedg- 
ing issue in this case, however, will surely be raised in the future thus 
granting the Court ample opportunity to decide this issue at a later date. 
The issue has been raised by Torrington’s complaint in its challenge to 
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the ITA’s final results in the first administrative review of antifriction 
bearings from Germany. In fact, Torrington’s case brief, filed on July 1, 
1992, in Court No. 91-08-00567, directly addressed the ITA’s adjust- 
ments for FAG’s alleged currency hedging. See Memorandum in Sup- 
port of Plaintiff The Torrington Company’s Motion for Judgment on the 
Agency Record at 59-60. Therefore, FAG’s motion for judgment on the 
agency record is dismissed. 


CONCLUSION 


FAG’s motion for judgment on the agency record regarding Count 10 
of plaintiff's complaint is denied. Plaintiff no longer contests the cur- 
rency hedging issue, therefore, making this issue moot. This case is 
hereby dismissed in all respects. 


(Slip Op. 92-168) 


SHARP Corp. AND SHARP ELECTRONICS CorP., PLAINTIFFS UV. 
UNITED STATES, DEFENDANT 


Court No. 90-10-00511 


ORDER 


(Dated September 28, 1992) 


MuscraveE, Judge: Upon due deliberation, it is hereby 

ORDERED that the determination by the Department of Commerce an- 
nounced in Final Results of Redetermination Pursuant to Court Re- 
mand, dated August 7, 1992 is affirmed. 


(Slip Op. 92-169) 


GENERAL ELECTRIC Co., PLAINTIFF U. UNITED STATES, DEFENDANT, AND 
FEDERAL-MoGuL Corp. AND TORRINGTON Co., DEFENDANT-INTERVENOR 


Court No. 91-08-00588 


Plaintiff moves pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record alleging that the Department of Commerce, International Trade Admini- 
stration’s (“ITA”) failure to act on plaintiffs application for access to business proprietary 
information under an administrative protective order denied plaintiff a meaningful op- 
portunity to participate in the administrative review at issue. Plaintiff further alleges 
that, as a result of plaintiff's inability to fully participate in the administrative review, the 
ITA incorrectly calculated the assessment of dumping duties on plaintiff’s imports of an- 
tifriction bearings from Japan. 
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Held: Plaintiff was entitled to access to business proprietary information pursuant to 
an administrative protective order in order to fully participate in the calculation of the as- 
sessment rate for plaintiff's imports. The ITA had an obligation to act on plaintiff's appli- 
cation for an administrative protective order. 

[Plaintiff's motion for judgment on the agency record granted; case remanded.] 


(Dated September 29, 1992) 


McKenna & Cuneo (Peter Buck Feller and Lawrence J. Bogard) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna, V) 
for Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Geert de Prest, Christopher J. Callahan and John M. Breen) for The Torrington Company. 


OPINION 


Tsouca.as, Judge: Plaintiff, General Electric Company (“GE”), 
moves pursuant to Rule 56.1 of the Rules of this Court for judgment on 
the agency record alleging that the Department of Commerce, Interna- 
tional Trade Administration’s (“ITA”) failure to act on GE’s application 
for access to business proprietary information under an administrative 
protective order (“APO”) denied GE a meaningful opportunity to par- 
ticipate in the administrative review at issue in this case. GE further al- 
leges that, as a result of GE’s inability to fully participate in the 
administrative review, the ITA incorrectly calculated the assessment of 
dumping duties on GE’s imports of antifriction bearings from Japan. 

The administrative determination at issue here is the ITA’s final re- 
sults in Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From Japan; Final Results of Antidumping Duty Ad- 
ministrative Reviews (“Final Results”), 56 Fed. Reg. 31,754 (1991). 


BACKGROUND 


GE is a United States importer of ball bearings and cylindrical roller 
bearings produced in Japan by the NTN Corporation (“NTN”). As such, 
GE requested an administrative review of its imports of such bearings 
from Japan produced by NTN. Administrative Record Japan Public 
Document (“AR Jap. Pub. Doc.”) 13. 

On June 1, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings, spherical plain bear- 
ings and parts thereof from Japan. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the Federal Republic 
of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thai- 
land and the United Kingdom Initiation of Antidumping Administra- 
tive Reviews, 55 Fed. Reg. 23,575 (1990). The period of review was 
November 9, 1988 through April 30, 1990. Jd. NT'N’s exports of antifric- 
tion bearings to GE were covered by this review. Id. 

On June 1, 1990, the ITA transmitted section A of its questionnaire to 
all producers of antifriction bearings subject to this review, including 
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NTN. ARJap. Pub. Doc. 39. Section A defined “date of sale” for purposes 
of determining whether a particular sale fell within the review period as: 


typically the purchase order date, the contract date, or, where writ- 
ten confirmation is given, the order confirmation date (i.e., the 
point in the transaction where the basic terms of the contract, par- 
ticularly price and quantity, are agreed to by the parties involved). 
In the case of a long-term contract or a “requirements” contract, 
the date of sale is the date of the contract. If terms of sale are subject 
to change, and do in fact change, up to, or even subsequent to, the 
date of shipment, then the date of the agreement to the new terms 
of sale or the date of shipment may be the appropriate date of sale. 


Id. 

NTN submitted its section A questionnaire response on June 28, 
1990. AR Jap. Pub. Doc. 124. In its response, NTN stated that certain 
customers request quotations for individual orders. NTN responds with 
a quotation and these customers accept by issuing a single purchase or- 
der. Jd. In addition, in regard to long-term contracts, NTN stated: 


United States sales are more formalized and are based upon sales 
that occur prior to shipment. In the case of large original equipment 
manufacturers, a formal long-term contract (i.e., more than one 
year) may exist between the parties, which contract reflects impor- 
tant terms of sale including price and quantity requirements, terms 
of delivery, etc. Where such a formal contract exists, the date of ac- 
ceptance of the contract is ordinarily regarded as the date of sale for 
purposes of responding to this questionnaire. 


Id. 

On June 19, 1990, counsel for GE submitted an application for disclo- 
sure of NTN’s business proprietary information subject to an APO. AR 
Jap. Pub. Doc. 67. ITA never acted on this application. There is no evi- 
dence in the administrative record that GE ever raised the issue of the 
status of its APO application with the ITA after submitting the initial 
application. As a result, GE was never granted access to NTN’s business 
proprietary information. 

On July 30, 1990, the ITA issued the remaining sections of its ques- 
tionnaire to producers of antifriction bearings. Administrative Record 
General Public Document 3. Section B of the questionnaire dealt with 
NTN’s sales in the United States. Section B’s instructions stated: 


SALE DATE 


a. See glossary for definition of Sale Date. Explain how you deter- 
mined the date of sale for your sales. Report the date of confirmed 
order, unless your sales contract had a price escalator clause keyed 
to the date of shipment. In that case, show the date of shipment. 


Id. The glossary definition of sales date is the same as the definition 
cited above in section A. Jd. GE alleges that its “long-term contracts 
with NTN did include price escalator clauses, but these clauses were 
keyed to annual changes in defined economic indicators. Hence, ITA’s 
instructions with respect to shipment dates as dates of sale were irrele- 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 43, OCTOBER 21, 1992 


vant to NTN’s sales to GE.” Plaintiff's Memorandum in Support of Mo- 
tion for Judgment upon the Agency Record (“Plaintiff's Memorandum”) 
at 9. 

Based on NTN’s public submissions during the administrative re- 
view, GE assumed “from the phrasing of ITA’s questions and defini- 
tions, and NT'N’s public responses, that NTN had reported the dates of 
its long-term contracts with GE as the dates of its sales to GE, and had 
only reported transactions to ITA that were made pursuant to long- 
term contracts entered into during the period covered by the review.” 
Plaintiff's Memorandum at 10-11. 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review for NTN. Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts thereof from Japan; Prelimi- 
nary Results of Antidumping Duty Administrative Reviews and Partial 
Termination of Antidumping Duty Administrative Reviews (“Prelimi- 
nary Results”), 56 Fed. Reg. 11,186 (1991). The margin calculated for 
NTN’s ball bearings was 7.23% and the margin for NTN’s cylindrical 
roller bearings was zero percent. Preliminary Results, 56 Fed. Reg. at 
11,189. GE never requested a disclosure conference with the ITA to dis- 
cuss the details of the ITA’s margin calculations in regard to GE’s im- 
ports. 

On February 7, 1991, NTN submitted new tapes and computer print- 
outs correcting clerical errors in its earlier sales submissions. AR Jap. 
Pub. Doc. 657. GE alleges that the revised date of sale information pro- 
vided by NTN was incorrect in regard to some of NTN’s sales of antifric- 
tion bearings to GE. GE alleges that NTN reported dates of sale within 
the period of review for certain purchase orders when the correct dates 
of sale were approximately eighteen months earlier, i.e., before the pe- 
riod of review. GE alleges that the dates of sale reported by NTN were 
“merely the date on which the annual price escalation clause —tied to 
factors beyond the control of the parties —in the original purchase or- 
ders took effect.” Plaintiff's Memorandum at 12-13. 

On April 11, 1991, GE submitted its case brief in this proceeding 
which discussed only general issues. AR Jap. Pub. Doc. 851. The failure 
of the ITA to act on GE’s application for an APO and allow access to 
NTN’s business proprietary information was not raised. 

On July 11, 1991, the ITA published the final results of the adminis- 
trative review which assigned NTN a weighted-average dumping mar- 
gin of 14.23% for ball bearings and 15.82% for cylindrical roller 
bearings. Final Results, 56 Fed. Reg. at 31,756. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 28 U.S.C. 
§ 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is relevant evi- 
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dence that “a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. 
Supp. 1252, 1255 (1988). 


The Administrative Protective Order Application: 


GE isa U.S. importer of antifriction bearings subject to the contested 
review. As such, GE is an interested party to the proceeding and could 
request an administrative review of its imported antifriction bearings. 
19 U.S.C. § 1677(9)(A) (1988); 19 C.F.R. § 353.2(k)(1) (1991); 19 C.F.R. 
§ 353.22(a)(3) (1991). As an interested party, GE had a right to fully par- 
ticipate in the administrative review of its imports. 

In the course of an administrative review, interested parties often re- 
quire access to the business proprietary information submitted by other 
interested parties in order to effectively participate in the proceeding. 
Access to business proprietary information is governed by 19 U.S.C. 
§ 1677f(c) (1988 & Supp. II 1990) which states in relevant part: 


(c) Limited disclosure of certain proprietary information 
under protective order 


(1) Disclosure by administering authority or Commission 
(A) In general 
Upon receipt of an application (before or after receipt of the 
information requested) which describes in general terms the 
information requested and sets forth the reasons for the re- 
quest, the administering authority or the Commission shall 
make all business proprietary information presented to, or ob- 
tained by it, during a proceeding (except privileged informa- 
tion, classified information, and specific information of a type 
for which there is a clear and compelling need to withhold from 
disclosure) available to interested parties who are parties to 
the proceeding under a protective order described in subpara- 
graph (B), regardless of when the information is submitted 
during a proceeding. 
* * * * * * * 
(C) Time limitation on determinations 
The administering authority or the Commission, as the case 
may be, shall determine whether to make information available 
under this paragraph — 
(i) not later than 14 days * * * after the date on which the in- 
formation is submitted, or 
(ii) if— 
(I) the person that submitted the information raises ob- 
jection to its release, or 
Rag the information is unusually voluminous or com- 
plex, 
not later than 30 days * * * after the date on which the informa- 


tion is submitted. 
* * ok Bd * * * 
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(2) Disclosure under court order 


If the administering authority denies a request for information 
under paragraph (1), then application may be made to the United 
States [Court of International Trade] for an order directing the ad- 
pel authority or the Commission to make the information 
available. 


(Emphasis added); see 19 C.F.R. § 353.34 (1991). 

The U.S. Court of International Trade has exclusive jurisdiction over 
“any civil action involving an application for an order directing the ad- 
ministering authority * * * to make confidential information available 
under [19 U.S.C. § 1677f].” 28 U.S.C. § 1581(f) (1988). In addition, a 
civil action contesting a denial of an application for access to proprietary 
information must be commenced “within ten days after the date of the 
denial of the request for such confidential information.” 28 U.S.C. 
§ 2636(f) (1988) (emphasis added). 

This Court has stated that “[i]t is clear that the statute specifically im- 
poses a duty of disclosure upon the [ITA], unless the [ITA] can meet the 
exception for ‘privileged information, classified information, and spe- 
cific information of a type for which there is a clear and compelling need 
to withhold from disclosure.’” Allied Tube & Conduit Corp. v. United 
States, 13 CIT 698, 703, 721 F. Supp. 305, 310 (1989), aff'd, 898 F.2d 780 
(Fed. Cir. 1990); see also Komatsu Forklift Mfg. Co. of U.S.A. v. United 
States, 13 CIT 578, 582, 717 F. Supp. 843, 846 (1989). 

This Court finds that the ITA had a clear obligation to grant or deny 
GE’s APO application. There is absolutely no justification for the ITA 
not to act on an APO application in a timely manner. In addition, no 
party to this action argues that GE was not entitled to access to NTN’s 
business proprietary information pursuant to an APO. 

Both the ITA and Torrington argue that regardless of the ITA’s fail- 
ure to act, this Court should not grant GE’s request to reopen the pro- 
ceeding to allow GE to submit additional information in regard to 
NTN’s date of sale submissions. All of these arguments seem to be predi- 
cated on the idea that the ITA’s failure to act on GE’s APO application 
constituted a constructive denial of that application. This Court is not 
persuaded that this is so. 

The statute and the regulations set no time limit for the ITA to makea 
determination to grant or deny an application for an APO. The APO is 
only an administrative order which sets the terms and conditions under 
which an interested party may be granted access to proprietary informa- 
tion. The statute and regulations set deadlines for the ITA to determine 
whether specific information submissions will be released to an inter- 
ested party pursuant to an APO. 19 U.S.C. § 1677f(c)(1)(C); 19 C.F.R. 
§ 353.34(b)(5). 

ITA and Torrington argue that GE failed to exhaust its administra- 
tive remedies in regard to its APO application by not following up on the 
status of its application with the ITA. Defendant’s Memorandum in Op- 
position to Plaintiff’s Motion for Judgment upon the Agency Record 
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(“Defendant’s Memorandum”) at 9-11; Memorandum of the Torrington 
Company in Opposition to Plaintiff's Motion for Judgment on the 
Agency Record (“Torrington’s Memorandum”) at 10-11. However, 
there are no administrative remedies for a situation where the ITA fails 
to take any action in regard to an application for an APO. The statute 
only requires that an APO application in correct form be presented to 
the ITA and GE did this. AR Jap. Pub. Doc. 67. After a proper application 
for an APO has been made, it is the ITA which is required to act and here 
it did not. 

Both the ITA and Torrington also argue that GE’s failure to seek 
statutorily required interlocutory appeal of the ITA’s “denial” of GE’s 
application precludes this Court from granting GE the relief it seeks in 
this case. Defendant’s Memorandum at 8-10; Torrington’s Memoran- 
dum at 11-13. 

However, in this case the ITA took 287 days to act on Peer Bearings’ 
APO application, 286 days to act on NTN’s APO application, 125 days to 
act on Koyo Seiko Co.’s APO application, 81 days to act on Federal- 
Mogul’s APO application, 50 days to act on Torrington’s APO applica- 
tion, and 20 days to act on the McGill Manufacturing Company’s APO 
application. AR Jap. Pub. Docs. 61, 66, 68, 153, 154, 179, 315, 498, 767, 
798, 804, 829. In addition, there is no evidence on the administrative re- 
cord that the ITA ever acted on APO applications made by other Japa- 
nese manufacturers who were interested parties in this review. See AR 
Jap. Pub. Docs. 109, 110, 116, 157, 158, 368. Throughout the review the 
ITA also made numerous decisions as to whether specific submissions of 
information qualified for release subject to APO’s already issued. AR 
Jap. Pub. Docs. 774, 795, 799, 800, 804, 824, 825, 831, 832, 833, 878, 903, 
908, 909, 911. When did a constructive denial of GE’s application take 
place? Nowhere in the record is there any information as to when the 
ITA and Torrington claim GE’s APO application was constructively de- 
nied. 

The statutory scheme clearly requires that the ITA deny an applica- 
tion for an APO before an interested party can avail itself of judicial in- 
tervention. 19 U.S.C. § 1677f(c)(2). There was no actual denial of GE’s 
application in this case and no real way for GE to know when a construc- 
tive denial had taken place when the ITA was taking anywhere from 
twenty days to nine months to grant APO applications. 

Finally, the ITA and Torrington argue that the ITA’s calculation of 
the dumping margins for NTN’s purchase price sales to GE is supported 
by substantial evidence on the administrative record and should not be 
disturbed. Defendant’s Memorandum at 11; Torrington’s Memoran- 
dum at 14-19. This argument is misplaced. At issue here is not whether 
the ITA’s calculation of NTN’s dumping margins are correct. At issue is 
whether the ITA should be required to allow GE to supplement the ad- 
ministrative record with information regarding NTN’s dates of sale to 
GE and to reconsider its calculation of the assessment rate for NTN’s 
purchase price sales to GE based on such information. 
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GE is not totally without fault in this case. It is obvious from the ad- 
ministrative record that GE never did anything to follow up on the 
status of its APO application. After the passage of a reasonable amount 
of time GE might have been well advised to petition the Court for a writ 
of mandamus to force the ITA to make a decision. However, on balance 
the majority of blame for this situation lies with the ITA’s failure to act 
on GE’s APO application. 


CONCLUSION 


Based on the facts of this case, this Court finds that GE was not al- 
lowed to fully participate in the administrative review at issue here as 
was its statutory right. ITA had an obligation to act on GE’s APO appli- 
cation in a timely manner. Therefore, this Court remands this case to 
the ITA to reopen the administrative record to allow GE to present in- 
formation concerning dates of sale for its purchases of antifriction bear- 
ings from NTN. Torrington and Federal-Mogul will be provided an 
opportunity to comment on any information submitted by GE. ITA will 
then consider all information presented to it and conduct any recalcula- 
tion of the assessment rate for NTN’s purchase price sales to GE which 
may be warranted. 


(Slip Op. 92-170) 


CERAMICA REGIOMONTANA, S.A., CERAMICAS Y PIsos INDUSTRIALES DE 
CuLiacaNn, S.A. DE C.V., AND INDUSTRIAS INTERCONTINENTAL S.A., PLAIN- 
TIFFS v. UNITED STATES, DEFENDANT 


Court No. 88-05-00394 


MEMORANDUM OPINION AND ORDER 


[Plaintiffs’ motion to affirm remand denied. Remanded for further proceedings in ac- 
cordance with Slip Op. 92-76.] 


(Dated October 1, 1992) 


MuscraVE, Judge: This case comes before the Court on plaintiffs’ Mo- 
tion For Affirmance of the ITA’s determination announced in Final Re- 
sults of Redetermination Pursuant to Court Remand. The remand of 
this case to the ITA was pursuant to this Court’s opinion in Ceramica 
Regiomontana v. United States, Slip Op. 92-76 (May 19,1992). Plain- 
tiffs’ motion is denied, and the case is remanded for recalculation in ac- 
cordance with this opinion. 

The Judgment states, “The case is remanded to the ITA to recalculate 
the countervailing duty rate for Ceramica Regiomontana, S.A., In- 
dustrias Intercontinental, S.A., and all other firms without specified in- 
dividual rates * * *.” (emphasis added). Nevertheless, the remand 
redetermination states: 
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While the Court’s instructions could be interpreted as requiring the 
Department to recalculate the countervailing duty rate for OH In- 
ternational, a firm without a specified individual rate in the subject 
administrative review, we believe that a better interpretation is 
that the Court intended the Department to assign the recalculated 
rate to those companies which chose to challenge the final results of 
the subject administrative review. 


Final Results, at 2-3. 

The ITA has chosen to disregard the Court’s explicit instructions for 
recalculating the country-wide rate, and has instead chosen to calculate 
company specific rates for the plaintiffs. This Court noted in its earlier 
opinion that 


Under the regulations, the final results of an administrative review 
must state the net subsidy on a country-wide basis. 19 C.F.R. 
§ 355.22(c)(7) (1989). Thereafter, assessment and deposit of coun- 
tervailing duties is to be at the country-wide rate, unless individual 
rates are stated for those producers that received significantly dif- 
ferent net subsidies, or for those producers who requested individ- 
ual reviews. 19 C.F.R. § 355.22(c)(10), d, f; Countervailing Duties, 
Final Rule, 53 Fed. Reg. 52,306, 52,354—-55. 


Ceramica, Slip Op. 92-76, at 12. Whether characterized as an “all- 
other” or a “country-wide” rate, the rate at issue in Slip Op. 92-76 ap- 
plied to all companies without specified individual rates. By applying 
the recalculated rate only to Ceramica Regiomontana and Industrias In- 


tercontinental, the ITA has in effect calculated individual rates for 
those companies, and declined to recalculate the country-wide rate. 

This case is remanded to the ITA to apply the country-wide rate of 
2.63 percent ad valorem for the period July 1,1984 through December 
31, 1984 and 3.60 percent ad valorem for the period January 1,1985 
through December 31,1985. 


(Slip Op. 92-171) 


NSK Lrtp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND FEDERAL-MocGuL Corp. AND TORRINGTON Co., DEFENDANT-INTERVENOR 


Court No. 91-08-00578 


ORDER 


(Dated October 1, 1992) 


TsoucaLas, Judge: Plaintiffs move this Court to amend the partial 
judgment, dated August 24, 1992, denying NSK’s motion for partial 
judgment on the agency record as to Count I of its complaint concerning 
certain clerical errors in the cost of production reported by NSK for a 
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single cylindrical roller bearing model, to indicate, in accordance with 
Rule 54(b) of the Rules of this Court, that there is no just reason to delay 
entry of a final judgment as to this claim. After due deliberation, it is 
hereby 

ORDERED that said motion be, and the same is, hereby granted; and it is 
further 

ORDERED that the attached Amended Partial Judgment be entered. 


(Slip Op. 92-172) 
AMENDED PARTIAL JUDGMENT 


NSK Lrp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND FEDERAL-MOoGuL Corp. AND TORRINGTON Co., DEFENDANT-INTERVENORS 


Court No. 91-08-00578 


TsoucaLas, Judge: This case having been duly submitted for decision 
following plaintiffs’ motion for partial judgment on the agency record, 
and the Court, after due deliberation, having rendered a decision 
therein; now therefore, in accordance with said decision, 


IT IS HEREBY ORDERED that plaintiffs’ motion for partial judgment on the 
agency record is denied, and that 

Pursuant to Rule 54(b) of the Rules of this Court, this is a final judg- 
ment as to Count I of the plaintiffs’ complaint and there is nojust reason 
for delay in entry of final judgment. 
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